AN AGREEMENT AMONG THE GOVERNMENTS OF BRUKEI DARUSSALAM,
THE REPUBLIC -OF INDONF3IA, MALAYSIA,
THE REPUBLIC OF THE PHIL1PPINES,
THE REPUBLIC OF SINGAPGRE, _
AND THE KINGDOM-OF THAILAXD FOR THE
' PROMOTLION AND PROTECTION OF INVESTMENTS

mEEmE=T s e T EEE N R s s S E NI EEE TS EREE R

The Governmen' s of Brumei Darussalam, the Republic
of Indonesia, Maluvsia, the Republic of the Philippines, the

Republic of Singapors, and the Kingdom of Thailand,

hereinasfter referred to as the Contracrting Parties;

EENSIDERLNG that the Heads of Governmentc

ASEAX agreed tater alia cn industcrial cooperation amon-

rthe membir sftater of ASEAN in the Declaracion of ASEAN

Crncord signed at Denpasar,. S5ali on 24 February 1976

FURTHER CONSTODERING thact the Heads of Governmmant

cf ASEAN in their Meering 117 Kuzla Lumpur on & cto 5

ACguUSsL

97T, recognized lnter 2iia rthat the acceleration of

indusctrizalization of. the region requires Che increased [(iow
of technolopgy 2nd invesctmencts, and toward the :ctcainmeanr of

this common objecrive, directed that measures be tcaken tCo

stimul 2te cCche flow of technology, knowvhew anmd privacisz
invesSTment s among. the memb. T states and directed, ia
parcicularc, the study of a regional mechanism, and che

formularion of guloelines, vwhich would facilicace such

desired flow of technology,. knowhow nd private investmencs;

DESIRIKG cthat appropriale measures be taken Lo

carcy out the foregoing inctents and to creace Favourable



conditions for iLnvestments by natlonals and companies bf any
ASEAN member state in cthe territory of the other ASEAN
member stactes and to facilicace éhe desired flow of private
invescmentcs therein to “increase prospericy in their

respecrtive territories;

RECOGHNIZING that an agreement on the promocion

and protecrticyr of such investments will concribucte to rthe

furtherance of the above mentioned purposes;

‘Have agreed as follows:

ARTICLE |
DEFINITION

For the purpose of this Agreement:

1) The cerm "nationals™ shall be as defined L0 the

respective Consctitutions and laws of each of the Contcracting

Parcies.

2] The term "company"” of a Concracring Parcry shall
mean a corporation, partnership or other business
association, incorporated or constitucted under the laws 1in

force in the cerritory of any Concracting Party wherein the

place of effecrive management 15 situaced.

3) The term "investment" shall mean every kind of
asset and in particular shai.l include, chough not

exclusively:



) mevable and 1mmovable propercy and aﬁf sther
property rtights such as  mprrtgages, liens and
pledges;

b shares, stocks and debentures of companies or
interests in the property of such companies;

c) claims to money or Lo any performance under

contract hkaving a financial value;

d) intellecruwval propercy rights and pgoodwill;:
e) business- concessions conferred by law or under
contracet, incivding CONCESS1IONS CO search for,

culrivare, excract, or exploit natural resources.

£
el

The term "earnings" shall mean amounts yielded by
an investment, parcticularly, chough not exclusively,

profics, interest, capital gains, dividends, royalcizs or

fees.

53} The cerm "freely-usabls currazncy” shall m@mean the
United Scactes Dollar, Found Sterling, Deutschmark, French
Franc, Japanese Yen, or any other currency that 15 widely

used o make payments for intermactional tranmsactions and 1=

widely traded in the principal exchanpe markets.

b) The term "host coun-ry" shasll mean the Concractcing

Party wherein the investment 15 made.

ARTICLE 11X
APPLICABILITY OR SCOPE

1) This Agreement shall apply oaly rto iﬁueSLmen;s

brovght 1into, derived from or directly connected with



investments ‘brought into rthe rterritory of any Contracting

Party bw mationals or companies o f any other

Concracting Parcy and whic: are specificzlly approved in
writing and registered by the host country and wupon such

conditions as 1L deems Eit for the purposes of rthis

Agreemsent .

23 This Agreemenc shall not affect cthe righrs and
obligat:ions of the Contraccing Parcies with respecr cu
investments which, under the provisions of paragraph I of
this article, da aoc falt wirthin 'the Scope of the

Apreement .

1) This Agreement shall also apply to investments
made prioe " £ iLs e&ncry oo Torce, provided such
INVESIMEnC S are .specifically app:oved in vwriting and

tegistered by the host counttry and upon such coenditions as

1L deems fit for purposes of ©this Apreement subsequent to

its encey inzo force.

ARTILLE III
GENERAL OBLIGATIONS

1) Each Contracting Party shall, in a mannert
consiscent with its nacioral objectives, encourage and
creata favourable conditions in ics cerritory for
investments from che orher Contrazcting Parzies. All

invescments to which this Agreement relates shall, subject

to this Agreeme-t, be governed by. the laws and reguiatinns



of tihhe host country, ilucluding ruies of registration  and

vdluation of such iAvesCmenLs.

2) Invescments of nationals or companies of one
Contracting Parcy in the rterritory of other Contracrcing
Parties shall at all cimes be accerded faltr and equitable
treatment and shall enjoy full pretection and securicty in

the tervitery of che host country.

=0 Each Concracting Party shall observe any
obligation arising from a particular commitment it may have
eacered info with regard Lo a snecific irvesiment of
nationals or companies of the other Contracring Parcties.

ARTICLE v
TREATHENT

1) Each Contrtaccing Paroy shall, within i

e
4]

Lertitory, €nsure full procteccion of cre

fvestments made 1n
accordance wiih ics legislarion by inveztors of rche orther
Contracting FParcies and shall noc impair by uvajuscified ot
discrimimatory measures the managemenlL, maincenance, use,
enjoyment, extension, disposiction or liguidation of such

INvESTmMENL 5 -

2) A1l invescmencs magde by investors of any
Contracting Parcy =hall enjoy fair and equirable crea“ment
inn cthe territery of any octher QContraccing Puriy- This
trestment shall e no less favourable than that granted to

investors of the mosc-favoured—-nation.

KL



3) lnvestors of any Contractcing Party who wichin the
territory of another Conctracting Party suffer damages . in
relation o their investment activities in connecfion wich
their investmencs, owing to the outbreak of hostiliries or a
state of nmational emergency, shall be accorded treatment no
less favourable than rhat accoarded to investors of any third
Countrty, as regards restitution, compensation or Dthe;
valuable copsiderztion. Payments made under this provision

shall be effeccively realizazble and Ereely ctransferable

sebject to Article VII.

&) Any ©wo or more of the Contracting Parcies may
neg~tlate o accord nacional tcreatment within Cha framevorx
of cthis Agreement. Hocthing herein shall enticle aany other

partty to clatm n2acicenal creacment under the mosc-favoured-

natior principle.

ARTICLE W

EXCEPTION
The provisions of cthis Agreement shall nort apply
e matters of taxaclion 1n the ct2rritocry of the Con<raccing
Parcies. Such matters shall be governed by Avoidance of
Double Taxation Treacties between Contraciing Parties and the

domestic laws of each Contracting Parcy.
ARTICLE VI
EXPR_PRIATION AND COMPENSATION

i) Investments of nationals or  companies of any

Contracting Party shall not be subject to expropriation or



nutionalization or any measure equivalent thrcin {in «th:s
Jrlftle referred co as "expropriation”), except for public
use, ﬁr.public purpose, of in the public interest, and under
due process ol law, on a non-discriminatory basis and upon

pavment of adequate compensation. Such compensairion shall

amount to rthe marker value of the itnvestiments affecred,

rmmediately before the measure of dispossession became
puvolic knowledge and it shall be freely rtransferable 1n
frecly-usable CUT TERZLES Erom the host councry. The

compensation shall be sett.zd and paid vwithout wunreasonable

dolayv. The nactional or company 1ffecced shall hove thsa
rigni, under cthe lavw cf thne Contraccing Party making the
EXRPpIOPELAL 1O, Lo promprl review by a judici .. body or some
oihe: independent authority of thact Contraccing Parry el

]

=

cordance wirh principles sert’ ~ur in chis paragraph.

> Yhere g Contraccing Party expropriates the asse:s
i ¢ zempzoy which 15 intcorporated or const-situied under the
fav in force in its tercitory, and in which aationals or

companies of anocher Contracting Party own shares, i1t shail
apply the provisions of paragraph | of this Article so as to
enjure the compensation provided for in chat paragraph ro
such nationals or companies o the exteat of their intesest
in the assers ex;ropriated.
ARTICLE VII
REPATRIATION OF CAPITAL AND EARNINWS

1) Each Contracting Par.y =shall, subjecr rte its

Laws , rules and cegulations, allow without unreasonable



delay the fr?e transfer in any freely-»sable currency of:
a) the capital, net profits, dividends, rayaloies,
technical assistance and technical fees, inrterescts
#znd nther income, accriaing from amy investments of
the nationals or companics of the othner

Contcacring Parcies;
b) the proceeds from the tocrzl or partial liquidation

:

of any investmenCts made by natisnals or companies

of the other Concracting Parcie=:

c) funds 1n repayment of loars given by nationals or
CoOmpanies of oGRe Cenptacting Party Lo Ehe
nationals or companies of apother Cont~acting
Parcy vhich boch ConLTact ing Sarties have

recognized #5 invescments:

d) Ehe egrnings oi oatavaals »F the ofhes Contrag. iang
Pazcies wihg 2re empleyed and allowved (0 work i
conpection with an invediment in frs feriiliory.

2) The exchange racte applicable to such rtranzier

shall be the rate of exchange prevailing ac Ehe time of

~-TEMICTAnce.

3) The Contraccing Parties undertake o accord to
tranrsfers referred rto in paragraph (1) of this Arcicle a
treactment no less favourable than that accorded to transfers

originacing from investmencs mode by mationals or companies

vf any third State.



ARTICLE V111

SUBROGATION
1f any of the Contracting Parties mékes-paynen: Lo
any of its nationals or companies under a2 guarantee it has
pranted in respect of an investment made in the rerritory of
anrccher Conctracping Party, che laccer Contraccing Party
shall, withowt pr=judice te the rights of the former
Contracting Parry wuwnder Arcicles IX and X, recicgnize che
sssignment of any right, tictle or claim of «ueh nationmal or
company o Che [crmer Cun[ractiné Party and the 5uhrﬁga:inn

of the former ConLracting Party to any such right, cictle or

Eleim. This, howvever, dces nox necessarily imply 2
e bmuail ton pnoohiE pade i o bhe lEtarr Comcoactipe Pacfy of

£ e meriis of any case or the zmount of any claim AT 1

i
L
-
=

a9

itherefrom.

ARTEICEE . IX
DISPUTES BETWEEX THE COXTRACTI®C PARTIES

1"} Any dispuzte between and among the Concracrcing

Pearties concerning the intcrprecacion o applicacion of this

Agresment shall, as far as possible,. be sectled amicebly
between the parties to tha dispute. Such seocclement shall

bs reported o the ASEAN Economic Miniscers (AEM).

2] LE such a dispute cannot thus be setrcled it shall

be submitted to the AEM for resoclution.



ARTICLE X
ARBITRATION

4 any legal - dispute arising dir=ctly out of an

invesimes: between z2ny Centracting Party and a national or

- - &

coOmpany =¥ 0L

iy

the ocher Contracting Parties shall, as

i

fiar 25 prsz=ible, be settled amicably between the parcies to

Wy

che dispuza.

such a dispure cannot thus be serttled within

"
®a,

£ix monach

i
-

>f its being raised, then either party can elect

to submii the dispucte for conciliation or arbitracion and
such alesiion shall be binding on the ocher BErCcy. The
dispuite @may De brought before the Internactional Centre For
Serclemenz of lInvescment Disputes (ICSID), «che Enirsd

Mations Commission on Internationzl Trade Law (UNCITRAL),
thhe Regional Cencre for Arbitracion st Kuala Lumpur or aav
athex regionzl cenctre for arbictration inm ASEAX, wuvhichever
body Lhe parties o cthe dispuce murually agree Lo appoint

fox the pu:poses of conductring the arbicraction.

3) In .he event that the parties canneof agree withia
a period of three months on a suitable body for arbitracion,
an arbitral tribunal consisting of three members shall be
formed. The parties to the dispute shall appoint one member

each, and these two members shall then select a national of

@ third Contracting Parcy to ‘be the <chairman of che
tribunal, subject to the approval of the: parcies co the
dispute. The appeoaintment of the ;emhers and tche chairman
shall be .made within two months and three months,



respectively, from the daceé a decision tae form such ° an

grbitral cribunal 15 made.

L) If the arbitral tribunal is not formed in the
periods specified in paragraph 3 above, then either party to
the dispute may , in Lhe absence of any other televant
arrangement , Tequest the Fresident of the International

Court of Justcice to make he required appolpntments.

) Th2 arbitral trtibunal shall teach 1ts decisicn by
2 majoricy of wores and its decisiorx shall be binding. The
Pergies tnvolwved in ghe dispute shall bear the cosc o f

tihsir respective members to the arbitral tribunal and share
eouallzy tae cost of che chairman and ether ralevant COEES.
in 211 other respeccts,. the arbitral tribunal shall determine
ibs oM procedures.
SR TER EH 1 S
CONSULTATION
Th e Coapracting FParcies agree Lo consulcg each
ocher gt the requesc of apy Party on any maccer relatcing «to
LAveSCmMERC 5 covercd by this hgreement, or oLherwise
_zifectting che implementacion of Ehis Agreement.
ARTLTELE: X171
AMENDMENTS
All arcticles of this Agreement may be modified
thrtoupgh amendments in WwriCing Co this Agreement agreed upon
by consensus. . All amsndments shall betome effeccive upon

acceprance by all Centracting Parties.



ARTICEE Y111
ENTRY INTO FORCE
13 This Agreement shall encter into force on the ~ 30cth
day afrter the deposit of the sixrh Instrument of
LZatification and shall thereafrer remain in force for a
period ¢l ten years.
2) This Agreement shall thereafrter continue in force
unless terminated by any Contracring Paycy giving not less

than si1x%x months written nocice Chrough diplomatic channels.
Provided howvwever, tnat in respect of i1avescmencts made while
the Agreement was 1n force, :rs provisions shall continue in

effect wich

recpeclt Lo sSuch investmentcs for a period of cCen
years afgzr the dacte of cerminaction, and without prejudice
to che applicacion rthereafter of the rvrules of international
law.

ARTICLE XIV
MISCELLAKEOUS PROVISIONS

k) This Agreement may not be signed with reservacion
nor shall rteservactions be admicted at the Cime of
ratificacion.
2} This Agreement shall be deposited with the
Secretary-General ot the ASEAN Secrecariat who shall
promptly furnish a cercified copy thereof C-0 each
Cortracting Parcy.
33 Each Contracting Farty shall deposit 1Cs

Inscrument of Racification with the Secretarv-General of the

12



ASEAN Secrecariat who shall prompcly inform each Contraccing

Parcy of such deposic.

IN WITKESS WHEREOF, the undersigned, duly
authorized rthereto by their respecrive Governmencs, have

signed this Agreement.

Done in Manila, Philippines this Fiftesenth day o.
December Nineteen Hundred Eighty Seven in one original copy

in the English Language.

L3



For the Governmenrc of
Brunei Daru:salam:

PG: DATO DR. HJ. ISMAIL F = DAMIT
Minister of glpgpment

For the Government of the
Republic of Indonresia: '

ALI WARDHANA
Minister Coordinator for Economy,
Finance, Industry aand Devel spmenct
Supervision

For*the Sovernment cf
Malaysia:

ALLIN FADUKA RAFIDAH AZIZ
Minister of Trade and Industry

Far the Government of the
Hepublic of che Phil:ppines:

Jo 5. CONCEPCIWR, JR.
Secretary of Trade and lndustry

for the Government of rche *
Republic of Singapore: g! ::

RICHARD HU TSU TaUO
Minister for Finance

for the Government of che —
Kingdom of Thailand:

DR. ARUN PANUPONG
Minister Attacked to the
Prime Miniscer's Office
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asean

PROTOCOL TO AMEND
THE AGREEMENT AMONG THE GOVERNMENTS OF
BRUNEI DARUSSALAM, THE REPUBLIC OF INDONESIA,
MALAYSIA, THE REPUBLIC OF THE PHILIPPINES,
THE REPUBLIC OF SINGAPORE, AND THE KINGDOM
OF THAILAND FOR THE PROMOTION AND PROTECTION
OF INVESTMENTS

The Governments of Brunei Darussalam, the Republic of Indonesia, Malaysia, the
Republic of the Philippines, the Republic of Singapore, the Kingdom of Thailand, and
the Socialist Republic of Vietnam;

REFERRING to Article XII of the Agreement among the Governments of Brunei
Darussalam, the Republic of Indonesia, Malaysia, the Republic of the Philippines, the
Republic of Singapore, and the Kingdom of Thailand for the Promotion and Protection
of Investments signed on 15 December 1987 in Manila, hereinafter referred to as “the

Agreement;

RECALLING the Framework Agreement on Enhancing ASEAN Economic Coopera-
tion signed in Singapore on 28 January 1992 which acknowledged the importance of
sustaining economic growth and development in all Member States through joint efforts
in liberalising trade and promoting intra-ASEAN trade and investment flows;

MINDFUL of the agreement to establish an ASEAN Free Trade Area (AFTA) with

the aim to encourage greater investment flows into the region;

BEARING IN MIND the decision of the Fifth ASEAN Summit held on 15 Decem-
ber 1995 and the subsequent work within ASEAN to establish an ASEAN Investment
Area (AIA) in order to enhance the area’s attractiveness and competitiveness for pro-

25



moting direct investment, as well as to implement, among other investment measures,
an ASEAN Plan of Action on Cooperation and Promotion of Foreign Direct Investment
and Intra-ASEAN Investment;

NOTING that the Government of the Sodialist Republic of Vietam had become a
member of ASEAN on 28 July 1995 and had agreed to subscribe or accede, as the case
may be, to all Declarations, Treaties and Agreements in ASEAN, and that the Socialist
Republic of Vietnam had, on 16 August 1996, acceded to the Agreement by depositing
its instrument of accession with the Secretary-General of ASEAN and thereby became

a party to the Agreement;
RECOGNISING the need to update the Agreement to reflect the rapid development
in the global investment environment and the commitment which Member Countries

had offered under the various international and regional investment agreements; and

ACKNOWLEDGING the importance of investment as a source of finance for sus-
taining the pace of economic, industrial and technological development of the region;

HAVE AGREED AS FOLLOWS:
ARTICLE 1

The title of the Agreement shall be amended to read as “The ASEAN Agreement
for the Promotion and Protection of Investments.”

ARTICLE 2

The following shall be inserted after Article 11l as a new Article IlI-A to the Agree-

ment:
"Simplification of Investment Procedures and Approval Process

Each Contracting Party shall endeavour to simplify and streamline its in-
vestment procedures and approval process to facilitate investment flows.”

26



ARTICLE 3

The following shall be inserted after the new Article III-A as a new Article III-B to
the Agreement:

“Transparency and Predictability
Each Contracting Party shall ensure the provision of up-to-date informa-
tion on all laws and regulations pertaining to foreign investment in its ter-
ritory and shall take appropriate measures to ensure that such informa-
tion be made as transparent, timely and publicly accessible as possible.”
ARTICLE 4
Article IX of the Agreement shall be substituted with the following:

“Dispute Between the Contracting Parties

The provisions of the ASEAN Dispute Settlement Mechanism shall apply
to the settlement of disputes under the Agreement.”

ARTICLE 5

Article X of the Agreement shall be renamed as “Dispute Between Contracting Parties
and Investors of Other Contracting Parties.”

ARTICLE 6

The following shall be inserted after Article XI as a new Article XI-A to the Agree-

ment:
“Accession of New Members

MNew Members of ASEAN shall accede to the Agreement by depositing
their instruments of accession with the Secretary-General of ASEAN.

For new Members of ASEAN who accede to the Agreement, it shall enter
into force on the date of the deposit of the instrument of accession.”

27



ARTICLE 7

This Protocol shall enter into force on the date of deposit of the instruments of
ratification or acceptance by all signatory governments with the Secretary-General of
ASEAN.

This Protocol shall be-deposited with the Secretary-General of ASEAN, who shall
promptly furnish a certified copy thereof te each Member Country.

IN WITNESS THEREOF, the undersigned, being duly authorised thereto by their
respective Governments, have signed the Protocol to Amend the Agreement among the
Governments of Brunei Darussalam, the Republic of Indonesia, Malaysia, the Republic
of the Philippines, the Republic of Singapore, and the Kingdom of Thailand for the
Promotion and Protection of Investments.

DONE at Jakarta, this 12th day of September 1996 in a single copy in the English
Language.

For the Government of Brunei Darussalam

A

ABDULC RAHMAN TAIB

Minister of Industry and Primary Resources

For the Government of the Republic of Indonesia

At

HAARTARTUO 5ASTROSOENARTO
Coordinating Minister for Production and Distribution
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For the Government of Malaysia
c AH AZIZ
Minister of International Trade and Industry

For the Government of the Republic of the Philippines

&.W

AR B. BAUTISTA
Secretary of Trade and Industry
For the Government of the Republic of Singapore
YEO HEDW(@'I;
Minister for Trade and Industry
For the Government of the Kingdom of Thailand
A UAY VIEAVAN
Deputy Prime Minister and Minister of Foreign Affairs
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LE VAN TRIET
Minister of Trade
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